
MEMORANDUM


To: The United States Department of State: 
Bureau of Consular Affairs 

From: Mary Joan McNamara, MA, JD 

RE:    Intercountry Adoption Project: Insurance for Adoption Service 
Providers: Costs and Limits of Liability 

Date: May 2, 2005: Updated, Final Report (With editorial/technical 
corrections as of September 27, 2005) 

I. The Task Defined 

A. Prologue 

Section 203(E) of the Intercountry Adoption Act (“IAA”) provides:  “The agency [ASPs] 

[sic] agrees to have in force adequate liability insurance for professional negligence and any 

other insurance that the Secretary considers appropriate.”   

In order for the Department of State to meet its Congressional mandate contained in 

Public Law 106-279 to promulgate a regulation for an ‘adequate’ amount of professional liability 

insurance for accredited Adoption Service Providers (“ASPs”), two basic questions frame the 

Department of State’s task: 

1. What constitutes an adequate amount of insurance that accredited service providers 
should obtain, that is the “limits of liability” for insurance coverage that would meet the 
Congressional standard? 

2. Considering the cost of insurance and the financial impacts of the potential costs 
of insurance on provider agency budgets, what is available in the marketplace? 

These two questions for which we have been seeking answers, raise a third, subsidiary question: 
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3. Is there anecdotal information available in the form of settlements and/or reported 
jury verdicts, and in the form of claims information from insurers, which would provide 
an empirical basis for establishing what would be considered to be reasonable “liability 
limits” or an “adequate” amount of professional liability insurance? 

 To address these questions, a methodology was devised to obtain information from a 

variety of sources simultaneously, countrywide.  Information was sought from offices of state 

government regulators as well as from private industry. 

 Because the insurance market is so complex with so many different insurers offering 

different product lines, and because information about the markets, which is available to ASP’s   

is fragmented at best, our starting point was to commence research to establish which insurers 

are writing the professional liability insurance that would be available to ASPs.   

 This task was somewhat aided by ASPs who provided comments to the Department of 

State’s proposed rule with respect to insurance which was published in Part 2 of the Federal 

Register on September 15, 2003.  The proposed rule was open for a 90-day public comment 

period that began on September 15, 2003 and ended on December 15, 2003. 

Certain ASP commenters raised concerns about the cost and availability to them of 

insurance. For example, in October-November 2003, the Joint Council on International 

Children’s Services conducted a survey of certain of their members in order to obtain 

information on premiums being paid for insurance.  I have reviewed those results, which are 

contained in the Department’s public records.  All public comment are published on the 

Department’s website at http://travel.state.gov. 

The experience of the ASPs who commented is seemingly validated by more general 

information provided by brokers and agents.  As is explained in more detail below, ASPs   

operate in what many insurers perceive to be a ‘high risk’ business.  To many underwriters who 

evaluate the risks and perform the cost/benefit analysis that is inherent in the underwriting or 

pricing of any type of insurance, the international adoption services market spans both domestic 

and foreign considerations. Underwriters evaluate the potential ‘exposures’ that come from 

placing children from one culture into another culture with all the potential risks that range from 

2


http://travel.state.gov


not knowing a child’s medical background to whether a given adoption agency has a well-

established protocol. Insurers consider these issues and many more, as is explained below.  

After considering the various types of insurance, which typically might comprise a plan 

of coverage for a well-protected ASP, the focus of this task became one of seeking information 

with respect to “Errors & Omissions” (“E & O”) or professional liability insurance because of 

the IAA requirement that the Department identify an adequate amount of professional liability 

insurance. As is explained in more detail below, Errors & Omissions or professional liability 

insurance is the type of insurance which is typically purchased to cover the negligence which 

might occur in the adoption process, either from activities or conduct which were 

wrongfully/negligently performed or from activities or conduct which were omitted and should 

have been performed.  There are many types of “errors or omissions” which might lead to 

professional liability claims or lawsuits in the adoption process.  These might include claims that 

an ASP failed to reveal the complete medical or developmental history of the child, or that 

appropriate services which meet the legal standard of care allegedly were not provided during the 

adoption process. The potential types of claims are addressed in another section of this report.  

 Once preliminary information about brokers and agents who sell or place professional 

liability insurance for ASPs was obtained, we narrowed lists to identify only insurers and agents 

and brokers who typically place professional liability insurers for ASPs.  A partial list of sources 

from which information has been identified and/or sought is attached in Appendices to this 

Memorandum.  See Appendix I, which is a list of brokers/agents or wholesalers who were 

identified and/or who were contacted for information, or about whom information was sought.  

Appendix II is a list of insurance companies or ‘families’ of insurance companies, primarily in 

the surplus lines market who have been identified (rightly or wrongly) as providing professional 

liability insurance and/or who have been contacted.  
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B. Updated Information As Of April 28, 2005 

As we developed more comprehensive information, we learned that the number of 

insurers who are writing professional liability insurance for ASPs was much smaller than the list 

in Appendix II. It is our understanding that there may be no more than ten (10) or so insurers in 

this country, excluding Lloyd’s of London  (“Lloyd’s”), who write professional liability 

insurance for social services/adoption agencies. It is our understanding, at least according to one 

estimate, that as recently as two or three years ago there were fewer than that number. In sum, 

we came to understand that the insurance market for social services/adoption providers is a very 

tight, difficult market. Repeatedly, we heard that there are concerns about sexual molestation and 

abuse claims which influence pricing. From an international standpoint, many claims result from 

adoptive parents’ dissatisfaction with the health or development of the children they adopt. 

Consequently, to a certain extent, the assessments we reached were clearly dictated by the 

market and market perceptions.  Also provided in this report is a brief explanation of the type of 

information sought and why the information was sought.  A basic description of the insurance 

market is provided which may place the scope of this task in context. 

It is our evaluation that a recommendation per se of what “adequate” professional 

liability insurance would be is not warranted at this time given the limited quantifiable 

information that was made available. It is, however, our assessment from the many observations 

provided by brokers and agents, by wholesalers, and by insurers, that the typical coverage limits 

for professional liability insurance for ASPs is $1 million, and more typically, limits of $1million 

per claim/occurrence and $3 million in the aggregate, or coverage limits typically written as 

$1m/$3m.  A minimum level of coverage that may be necessary and appropriate, if not adequate, 

given information provided to us, is $1 million in the aggregate.  The simple way to express this 

is that $1 million in the aggregate of professional liability insurance seems prudent.  If this 

standard is accepted, the correct way to state this is: “The Agency or person must maintain 

professional liability insurance in an amount reasonably related to its exposure to risk but in an 

amount not less than $1 million of insurance in the aggregate.” 
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It is not clear whether the outer limit of $3 million typically available in the market 

includes comprehensive general liability insurance in the same policy. Many of the policies for 

this class of insurance are not “stand alone,” that is, they are not provided solely for adoption 

services coverage. Many professional liability policies are issued to social services agencies   

that provide services other than adoption services, and these other services are “rated” for 

insurance purposes as part of the professional liability portion.  

Many of our informants suggested that if more coverage than $3 million is available from 

insurers and an agency can afford additional coverage,  it might be prudent to purchase such 

additional coverage. However, we were advised that a coverage amount in excess of  $3 million 

in primary insurance is offered by few of the insurers even writing this business for reasons at 

least in part related to treaties within the insurance industry, and in part related to the risks 

associated with this coverage.  Coverage in excess of $3 million may send brokers/agents into 

excess markets and to Lloyd’s.  Conversely, while lower limits of coverage in amounts of 

$250,000.00 or $500,000.00 may be available, they are not typical according to our informants. 

Neither was this coverage considered appropriate to cover the types of risks adoption services 

providers face. 

C. Assessment 

     In casting our nets as widely as possible given the time constraints which were made 

evident as this consultant was retained in late December 2004, we were mindful of the 

Department of State’s need to complete this project and also of the delays which inevitably occur 

when the information necessary to complete the task is fragmented and available only through 

other sources who themselves have internal deadlines which affect their response time to an 

external request for information.  While virtually all those who have been contacted provided 

some level of information that either ruled them in or out as informants, many of the key insurers 

were unable to provide us with the quantitative information we sought and had hoped to receive. 

With these explanations and caveats, we can state safely: 
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First, insurance coverage is generally purchased by the amount of ‘limits’ that are 

available to be purchased. The ‘limits’ of coverage typically define an amount of indemnity an 

insurance company will pay if a claim is made or litigation commences.  To a certain extent, an 

ASP can only purchase what is available. To a certain extent, what an ‘adequate’ amount of 

insurance may be may be defined by the floor of what is available, as well as whether claims 

against ASPs are falling within a range that means an ASP will be ‘protected’ from liability by 

having that amount of insurance.  

 From the minimal claims and jury verdict information we obtained from brokers and 

agents and insurance companies, we tentatively suggest that an adequate amount of insurance 

may be coverage limits of $1 million per claim, $1 million in the aggregate.  However, as stated, 

we have come to understand, based largely on anecdotal information which is without 

quantification, that $1mm/$3mm limits of coverage appear to be typical starting limits of 

coverage offered. 

Second, ASPs and the Department of State are understandably concerned about the 

pricing of insurance and the impacts on ASP budgets.  However, apparently there is no uniform 

pricing that applies in this market. Premiums for the same limits of insurance may range from a 

reported minimum of  $1,500.00 per year according to coverage available from at least one 

broker that deals with “admitted insurers” to $65,000.00 and more per year as reported by at least 

one ASP who chose to provide public comment to the Department of State’s September 15, 2003 

proposed Rule. 

There is no baseline of information which either has been obtained from insurers or 

agents and brokers or which is even available which provides a norm. Certain variables of 

pricing are described in this report. 

Third, while some insurance coverage is available through so-called “admitted” or state 

regulated insurers, much of the insurance coverage for ASPs is available through the so-called 

“excess and surplus lines market” or “E & S” market.  This market is largely an unregulated 

market with respect to price and the type of insurance coverage that may be made available. 
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Fourth, some information was provide as public comment which suggests that even one 

unsubstantiated claim against an ASP can lead to either termination of insurance coverage or a 

renewal of coverage which is so expensive that it is prohibitive.  See public comments on the 

Department’s website.  All ASPs or interested parties had a clear opportunity to provide any 

information to the Department on insurance.  In the Preamble of the Proposed Rule, the 

Department specifically solicited comments on insurance standards and asked for input from 

insurance experts and companies, actuaries, and ASPs, etc.  See Appendix III. 

Fifth, diligent efforts were made to obtain claims information from insurers. Claims 

information may serve as a surrogate for what might constitute ‘adequate’ professional liability 

insurance. Insurance company information involving claims and underwriting guidelines are 

considered proprietary. The claims information that might be pertinent to the Department of 

State’s proposed rule is simply not available publicly.  Consequently, any information that has 

been shared with us is subject to confidentiality and protection and should not be disseminated.  

Claims information is discussed below. 

Finally, we believe we have identified many of the key insurance companies or families 

of companies that provide insurance for ASPs.  We have relied upon the best information about 

these companies and their products that we were able to obtain. We made our assessments, if not 

a recommendation per se, accordingly. 

II. Insurance Industry Background 

A. The Nature Of  Insurance  And Information Sought 

1. Insurance Markets Are Decentralized And Information Is Fragmented 

Insurance markets for all types of insurance, regardless of the type sought, are highly 

decentralized. Information with respect to insurance is also highly decentralized and as many 

people within the industry have described it, information is fragmented. 
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There is no one source, such as a national clearinghouse, from which the information we 

have been seeking can be obtained. In part, this is because while there are national organizations 

which do collect and maintain a great deal of certain types of insurance related data, such as AM 

Best Company, and the Insurance Services Office (“ISO”), these are private companies which 

cater to insurance and financial industry requirements.   

 For example, A.M. Best Company collects and disseminates certain types of market 

information for a price to its subscribers.  A.M. Best Company also provides ratings on the 

solvency and strength of insurance companies.  A.M. Best’s ratings are widely recognized and 

relied upon in the industry in much the same manner as Standard & Poor’s or Value Line ratings 

are reviewed and relied upon by those seeking information about stocks and the stock market.   

In the case of ISO, insurance company members and other subscriber organizations 

determine in part what information will be gathered and released publicly, unless certain 

information is required to be released by State regulators.  For example, one of ISO’s many key 

functions which it provides to its insurer subscribers is to provide uniform insurance policy 

forms for certain types of business and/or policies.  For example, ISO might issue a standard 

comprehensive general liability “CGL” form to its subscribers, who then use that form as the 

basic form for thousands of policies. Modifications may then be made for individual policy 

holders in the form of policy riders and exclusions. 

Both of these companies were contacted for information.  Through informal channels and 

research, certain information and lists that AM Best publishes were obtained.  

A preliminary ISO informant, however, indicated that the type of claims information that 

was being sought was not collected, and in any event, it was unlikely to be available at the ASP 

level of information.  It was reported that much information is aggregated by “class” of business, 

or by book of business. Some insurers and brokers indicated that the adoption services 

information was aggregated with larger classes of policyholders such as social services agencies 

generally. 
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2. Certain Insurance Is Highly Regulated By States While Adoption Insurance           
Is Not Generally So Regulated  

Certain types of insurance, such as Homeowner’s insurance (“HO”) or automobile 

insurance with which most consumers are familiar, and health insurance and life insurance which 

are also purchased by many consumers, are regulated by States, although in varying degrees.1 

Regulation is a factor that helps determine, in part, the amount and type of information that is 

available with respect to insurance company rates/pricing, and insurance company losses. 

In order for insurers to do business or to “write” insurance in any given State, they must 

typically meet a variety of statutorily determined capitalization and financial criteria.  They must 

register with the each state’s Secretary of State/Office of Insurance Commissioner and provide 

financial or other information annually like any corporation.  Beyond that, each State establishes 

regulatory policies (and process) that govern the types of insurance that may be sold and the type 

of information each insurer must report to the State.  Depending upon each State’s statutes and 

the strength of the regulatory process, the individual States may vary greatly with respect to how 

much information about an insurer and an insurer’s business is available. 

1 The States vary in the degree of regulation to which they subject insurers.  Minimally, 
all States have laws requiring that insurers meet certain capitalization and financial requirements 
in order to write insurance or to do business in their states.  There are reporting requirements 
similar to those of any corporation.  Certain types of insurance are highly regulated.  For 
example, automobile insurance is highly regulated because of the number of consumers who 
drive, and because of the “public good” issues that, it can be argued, are triggered by or 
intertwined with liability issues. States have an interest in what happens on their roads as a 
matter of public policy because of the hundreds of million of dollars in property damage and 
injuries which result from auto collisions each year.  While it certainly may be argued that States 
have an interest in what happens in commercial markets as well, there is simply less of a practice 
of intervention or regulation unless crises occur because of situational and/or other market issues.  
An example of this might be the intervention that occurred in the airline industry following 9/11.  
There was concern in financial sectors that without government intervention, insurers as well as 
the airlines whose planes were destroyed would be faced with extraordinary liability demands by 
families who lost other family members which the insurers and airlines might not be able to 
meet.  The point here is that this is a highly complex industry. 
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In the HO and automobile markets, for example, those insurers that are authorized or 

“admitted” to the State to conduct that type of business, are likely to have their policy terms and 

the rates or the prices they charge to consumers for their products, or other information regarding 

such insurance, subject to review and approval by the Office of the Commissioner of Insurance, 

or dictated by Statute. The review may be cursory, or in depth, again depending upon the State.   

Even though rates/pricing for the most widely used types of insurance (again auto and 

HO) may be regulated, the rates or prices which may be charged can vary enormously from 

market to market (however it may be defined) or from State to State, depending upon a host of 

factors, including the number of other insurers who are writing the same types of insurance in a 

given market or State, the experience or history of the risk, or “exposure” rates, the losses that 

have been sustained or might be sustained, and how a given company’s underwriters view  the 

safety or desirability of a risk.  Insurance is about risk.  Each insurer may determine what risks it 

wishes to underwrite and in which States. For insurance purposes, a “market” may also be 

described by the type of insurance being written, or by a type of “class of business.”  A market 

may cross State lines.  A market may be comprised of a “risk pool” such as Adoption Services 

providers, or steam welders, or doctors or lawyers.  In other words, if a “market,” however it is 

defined, is considered profitable and the potential for insurance losses is not considered 

extraordinarily high, and a number of insurers are writing the business in the same market, rates 

or prices may be competitive. 

An example of how this might work is reflected in the recent situation with HO insurance 

in Florida. Several parts of Florida were hit very hard several times in succession during the 

2004 hurricane season. Many insurers who wrote HO insurance in Florida undoubtedly began to 

weigh the profitability of continuing to provide that type of insurance in Florida given the recent 

losses and the prospects of bad hurricane seasons to come.  If too many insurers were to stop 

providing insurance, or the cost of insurance were to become unpalatably high or unaffordable to 

many Floridians, the State of Florida would undoubtedly be pressed by homeowners “as a matter 

of public policy” to either provide HO insurance through a State funded system (usually what are 
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called “State Guarantee” Funds or high risk pools) or Florida would find a way to provide 

incentives to induce insurers to continue to write insurance in a state where losses from 

hurricanes are likely to continue. 

3. Certain Insurance Is Not Typically Highly Regulated 

In addition to the life, health insurance automobile and HO insurance with which most 

consumers are familiar, there is also a highly complicated market which offers different types of 

commercial insurance which may cover everything from the slips and falls that might occur on 

one’s business premises (usually General Liability insurance); to EPL or employment coverage 

for those employers who wish to protect themselves from everything from employee fraud to 

discrimination; to Officers and Directors Liability insurance ( typically purchased for Boards of 

Directors and Officers); to the type of insurance at issue here: professional liability insurance.  

An ASP is likely to have a “coverage plan” which includes a variety of types of 

insurance. This might include all of the types identified above, but most especially for these 

purposes, professional liability insurance.  This is sometimes referred interchangeably as “Errors 

or Omissions” (“E&O”) insurance.   Professional liability insurance provides coverage for the 

negligence of those in a professional organization, whether for the negligence that results from 

something someone has done, or for something they failed to do.  Professional liability coverage 

may be provided for an organization as a whole, or separate policies may also be purchased 

individually by the professionals within an organization. 

As indicated previously, CGL policies typically cover property damage, personal injury, 

slander and libel, and advertising injury for injuries to third parties, the routine “slips and falls” 

which occur on a business premises, or claims made by third parties.  These are typically 

“occurrence” based policies. Depending upon the insurer and the products offered, professional 

liability insurance coverage may be included within the limits of coverage of a comprehensive 

general liability insurance policy. 
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 Directors and Officers liability insurance or D&O insurance offers ASPs’ directors and 

officers and board members protection from personal liability for decisions made in their 

capacity as officers and directors or board members.  Many policies will indemnify the directors 

and officers and board members, or they may provide the named insured with reimbursement 

once claims against officers and directors or board members have been paid out of pocket.  There 

are also extension riders and policy endorsements that may be purchased to include officers of 

unaffiliated or affiliated companies.  

Professional liability policies, as indicated, typically cover the professional negligence of 

the individual employees, such as clinical social workers of an ASP as well as the agency itself.  

However, these policies do not typically cover criminal acts.2 Each of the insurers or brokers 

who provided information and who have been explicitly asked have stated categorically that 

criminal and, depending upon how defined, certain intentional acts are not covered. 

In a plan of insurance which may cover many ASPs, it is the professional liability 

insurance, or that portion of a CGL policy if it encompass professional liability, which comes 

into play most frequently when claims are made or lawsuits are filed by parents of adopted 

children who assert claims with respect to the adoption process or those who handled it.  

4. ASP Professional Liability Insurance Is Likely To Be Offered In the “Surplus 
Lines” Market 

There are “surplus lines” insurance companies that provide coverage for high risk or 

otherwise difficult to place insurance for certain industries, or for specific risk classes such as 

adoptions. (A common example here might be insurance provided for an opera singer’s voice.  

2  Professional liability policies at one time were associated primarily with doctors and 
lawyers and then later, with accountants.  The market for this type of insurance is enormous.  
E&O insurance is offered to cover insurance agents and brokers, cosmetologists, hair dressers, 
cattle ranchers, opera singers, in sum, virtually any job classification where there is a risk of 
being sued or the risk of exposure to a loss.  E&O or professional liability policies are, according 
to industry sources, routinely written on a “claims made” basis. 
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This might be “specialty” insurance available from only one or two sources).  Alternatively, 

some carriers will offer coverage through “riders” or “endorsements” on policies, for which an 

insured often pays additional premium.  

 As a starting point, information was requested from 48 of the State Insurance 

Commissioner Offices with respect to the information they had on file for the provision and 

regulation of professional liability insurance.  From a survey of the states, we learned that more 

than three-quarters of the states had little or no information reported with respect to the 

professional liability form of insurance. At least 15 of the states explained they possibly had 

some information available, but with at least half of those information was either only available 

by coming into their offices to review files or they had information listed by insurer if they were 

admitted insurers.  In other words, we had to know which insurers wrote business in that state’s 

“admitted” or regulated market, and then, possibly, certain information was available.  Virtually 

all of the information received lead to a conclusion that, in all likelihood, more than 70% of the 

professional liability insurance for ASPs is written in the excess/surplus lines market.  In other 

words, policies may be underwritten at the rate the market may bear.3 

Insurers who write in the excess/surplus market are not always “authorized” by the 

States; that is they are not always “admitted” to the states to write insurance.  Many surplus line 

carriers are eligible to sell their insurance to regulated brokers in a given state and only if the 

  Excluded completely from the scope of this review are the so-called “Charitable Immunity” 
statutes that operate in some form, with limiting degrees of protection, and/ or tort liability caps 
in some 43 States and the District of Columbia.  Typically, these statutes only protect certain 
statutorily defined non-profit agencies’ volunteers, and in often narrowly tailored circumstances, 
nonprofit organizations. Additionally, Congress enacted in 1997 the Volunteer Protection Act, 
codified at 42 U.S.C. S. § 14501, which covers only volunteers and which preempts State laws to 
the extent they are inconsistent with the Federal statute.  However, because of the somewhat 
inconsistent protections afforded by these laws, they may be useful as a defense to an adoption 
agency, depending upon State statute, but not always helpful with respect to the scope of liability 
protection they afford. They do not generally cover fraud and intentional acts.  They obviously 
do not cover for profit adoption agencies. They are a tool to be explored by agencies on a State 
by State basis. 
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insurers meet certain financial/revenue standards set statutorily by the given State.  However, 

beyond an insurer’s eligibility to offer insurance, the insurance pricing and the amount of 

coverage offered to ASPs in the excess/surplus lines market is largely unregulated.  

Consequently, pricing depends upon how many insurers are offering to insure adoptions as well 

as the criteria they use to determine price. These factors can be highly variable from insurer to 

insurer. 

5. Insurance Pricing, Or the Underwriting Of Insurance  

Most insurers guard the methods they use for pricing their insurance, or their 

underwriting criteria. That information, as well as the prices insurers typically charge and often 

their loss or claims data as well, are considered proprietary within the industry.  Many companies 

will not disclose such data to the public unless required to do so by regulators.  Underwriting 

guidelines and prices for insurance may vary widely by insurer depending upon their size, their 

experience in providing insurance within a given market segment, and their competitiveness 

within a certain market segment, among other factors.   

Part of the reason for this is the competitive nature of certain types of insurance. 

Part of the reason is also that some $85 billion in insurance premiums generally, including 

insurance for many ASPs, reportedly is written in the E & S market in which insurers largely 

determine their own prices and coverage requirements and terms.  Profit margins are not often 

disclosed. 

Additionally, the rating of risks or the price an insurer may charge for an insurance 

product to a particular client is considered a combination of art and science.  The more 

experience an insurer has in a product market, the more actuarial date that are developed on how 

profitable that line of business is and the more information is developed on what information is 

necessary to evaluate the risk. 
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 In certain product markets, such as the automobile insurance market, insurers have vast 

quantities and years of actuarial and other data that quantify, for example, who has the most 

accidents, average costs of accidents, which drivers tend to have worse driving records by gender 

and by age, and other such information.  The more and better the information about “exposures,” 

the better an insurer is able to price insurance and to build in profitability knowing the likelihood 

of the risks being undertaken. Of course, catastrophes can throw this certainty off and create 

enormous losses for an insurer. 

In the arena that comprises the ASP insurance market, brokers, agents, and even insurers 

have generally offered a perception that the market and the risks are highly uncertain.  This 

perceived uncertainty affects availability and pricing of insurance for ASPs.  In sum, few 

insurers are willing, currently, to write this insurance. Those who do, such as AIG/Lexington or 

United National, or even the Child Welfare Insurance Program, have been writing insurance in 

this market for many years. They know the risks and they price according to their own criteria 

and experience with the claims losses and the agencies they insure.  

a. Information On Pricing  

At least ten or more of the informants contacted verified the difficulties for social 

services/adoption agencies in purchasing professional liability insurance. It is a highly 

specialized market and generally, a high risk market in which the insurers need to price 

sufficiently to cover their risks. In order to underwrite or price insurance, each insurer determines 

the factors it will use in order to assess the risk of insuring a given agency and its staff. 

For example, all of the brokers/insurers contacted who discussed underwriting standards 

generally suggested that insurers typically consider the following types of information in their 

pricing: 

• Claims history of an agency 

• An agency’s experience in the field and length of history in the industry 
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• The extent of risk management in place in an agency  

• Staff qualifications and the extent of continuing education undertaken 

• The matrix of services provided by a given agency 

• Premises safety and security features 

• Financial stability of a service provider 

• Exposure rates and/or number of adoptions 

Only one of the insurance companies  provided us with an explanation of how the 

variables they use for pricing are weighted, but we were asked not to disseminate the information 

publicly. 

b. Other Factors Influencing Pricing 

Another issue mentioned was the geographic origin of adoptions.  None of the four 

insurers or the brokers/agents or wholesalers who discussed underwriting issues explicitly, 

generally, suggested that they varied pricing based upon geographic area of the world. However, 

three of the four thought that country of origin for the adoption could pose a problem.  

 At least one broker/agent categorically stated that the insurer its agency represented 

would not currently write insurance for adoptions for countries felt to be problematic, such as 

adoptions involving Russia or certain South American countries.  This same broker/agent 

indicated that base pricing covers up to ten (10) adoptions, with premium that changes according 

to the number of adoptions as they increase in certain increments. 

Other insurer representatives indicated that they watch conditions in the world and make 

decisions accordingly on a case by case and, then, on an agency by agency basis. Uniformly, 

Eastern European country adoptions were considered more problematic because of the numbers 

of claims originating from adoptions that involve children from these countries. 

Consequently, the very lack of certainty in the world in which the ASPs conduct their 

business affects the pricing of their insurance and explains in part why costs are so high.  
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February 22, 2005 

Mr. Richard Imbert 
American Professional Agency, Inc. 
95 Broadway 
Amityville, NY 11701 

Dear Mr. Imbert: 

I understand that you have been contacted by Ms. Mary Joan McNamara.  Let me please 
introduce Ms. McNamara and explain that she is serving as the Department’s consultant.  
Thank you for taking the time to speak with her.  

The Department is undertaking for the first time in history to regulate intercountry 
adoption service providers at the federal level under the Hague Convention on 
Intercountry Adoption--an international treaty, which the United States has ratified. The 
Hague Convention has implementing legislation—the Intercountry Adoption Act of 2000 
(the IAA). The IAA sets minimum standards for adoption service providers.  It also 
requires the Department to publish by regulation an appropriate type and amount of 
liability insurance an adoption service provider must carry to become accredited or 
approved to provide adoption services in Hague Convention intercountry adoption cases.  
The Department is in the process of preparing to promulgate its rule on standards for 
adoption service providers. A proposed rule was issued in the Federal Register on 
September 15, 2003 and is available for your review.  

Because Congress has mandated in the IAA that the Department issue a rule requiring 
those adoption/social services agencies to purchase an “adequate” amount of insurance, 
the State Department is trying to obtain information from brokers and insurance 
companies that would enable it to craft a rule that makes sense given what is available to 
adoption service providers in the insurance market.  The information would be used to 
help draft the rule and to justify the basis for selecting the type and amount of insurance 
that adoption service providers will be required to have. 

We have asked your company to assist in this most important process because we 
understand that your company writes professional liability insurance, or Errors & 
Omissions policies, and other coverage for social services/adoption agencies. 

We are seeking the following information on a countrywide basis: 

1. Whether you provide professional liability or other insurance coverage to 
adoption service providers at all; and what claims/loss data (including settlements 
and verdicts) for adoption services providers can you provide and do you have 
that information by specific rate classification; 

2. Alternatively, claims/loss data for social services agencies whose work 
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